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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC15-02339 
CASE NAME: GUSTAFSON VS. SEQUOIA SURGICAL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY JUDITH 
GUSTAFSON 
* TENTATIVE RULING: * 
 
This matter comes before the Court on cross-motions for summary judgment and/or 
adjudication.  Plaintiff Judith Gustafson brings a motion for summary adjudication of an issue:  
that Sequoia Surgical Pavilion, LLC is liable to her for breach of contract.  Plaintiff apparently 
brings this motion under the authority of Code of Civil Procedure § 437c(t) and the Stipulation 
that the parties filed on June 4, 2020, because she concedes the amount of damages is still 
currently disputed.  (See Department of Industrial Relations v. UI Video Stores, Inc. (1997) 55 
Cal.App.4th 1084, 1097.)  These cross-motions were essentially invited by the court of appeal, 
and counsel have cooperated in bringing this dispute before the Court for ruling. 
 
Defendants (Sequoia, its Managing Member NSH Management of California, Inc., and NSH 
Management’s parent company National Surgical Hospitals, Inc.) move for summary judgment 
or alternatively summary adjudication that plaintiff’s breach of contract action fails because since 
August 2010 she has owned no interest in Sequoia sufficient to grant her standing; she has no 
claim for financial elder abuse because defendants did not take any of her property through for a 
wrongful use or with intent to defraud; and she has insufficient facts to support an award of 
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punitive damages. 
 
The court grants plaintiff’s motion for summary adjudication that Sequoia is liable for breach of 
contract for failing to pay profit distributions to her since December 2011 (the earliest date for 
which she may sue, as determined by the court of appeal in Case No. A153898).  As the Court 
construes the Operating Agreement in light of that Agreement’s literal terms and the extrinsic 
evidence, plaintiff has been a co-owner of two Units of Sequoia since U.S. Orthopedics 
accepted her and her husband’s $30,000 investment in June 2000.  That ownership interest 
entitled her to profit distributions when they were made to the owners of other Units, including 
after Dennis Gustafson’s death in June 2010.  Sequoia’s attempt to terminate her rights 
pursuant to § 8.8 of the Operating Agreement by a Board resolution on August 10, 2010 was 
ineffective because § 8.8 does not apply to her.  She did not receive her ownership interest in 
the Units as an heir or devisee of a Member, but upon U.S. Orthopedic’s acceptance of her 
purchase funds in June 2000.  (See Stipulated Undisputed Material Fact (“SUMF”) Nos. 4-20, 
24, 25, 28-30, 32-35; Stipulated Exhibits A-X and  Z-AA; Plaintiff’s Undisputed Material Fact 
(“PUMF”) Nos. 1-3, 5-14, 16-18, 20-28, 31, 33 (and Pltf 0019 in Stipulated Ex. A), 34, 42-46, 48, 
49, 52-55, 60, 62, 74-79 (only to the extent defendants say these facts are undisputed or the 
court concludes they are undisputed). 
 
The Court accordingly denies defendants’ mirror-image motion for summary adjudication on the 
contract issue, as well as their motion for summary judgment.  However, the Court grants 
defendants’ motion for summary adjudication of plaintiff’s cause of action for financial elder 
abuse and her claim for punitive damages, because defendants exhibited no subjective bad 
faith or unreasonable conduct when they stopped paying her profit distributions in 2010. 
 
Objection to Plaintiff’s Reply Brief 
 
The Court is forced to rule on this objection without a clear record.  The parties’ Stipulation filed 
June 15, 2020 states that these motions have been filed pursuant to a prior stipulation dated 
May 21, 2020.  The Court assumes this is the Stipulation filed June 4, 2020, which counsel for 
defendants signed on May 21, 2020.  That stipulation provides filing and service dates for 
opening briefs and oppositions.  It does not mention Reply Briefs at all, leaving it ambiguous 
whether the parties agreed not to file Reply Briefs or just agreed not to set non-statutory 
deadlines to file Reply Briefs.  The Court’s Minutes of the Case Management Conference on 
May 26, 2020 state that each party is permitted to file only two briefs – presumably that party’s 
Opening Brief on its own motion and its Opposition to the other party’s motion.  However, 
defendants filed an opposition brief that purports to be a reply brief as well. 
 
Therefore, the court overrules the objection.  It comments, however, that there is nothing in 
plaintiff’s reply brief that would change the result that the Court would have reached without that 
brief. 
 
Submission Violation 
 
Plaintiff has submitted entire transcripts of depositions.  The California Rules of Court require a 
party to submit only the pertinent pages of a deposition, with the relevant testimony highlighted 
in some manner.  (CRC 3.1116.)  The Court has not reviewed entire deposition transcripts in 
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search of testimony supportive of plaintiff’s claims.   
 
Background 

 
Plaintiff Judith Gustafson’s husband, Dennis, was an orthopedic surgeon who practiced in 
Contra Costa County.  (SUMF 4.)  Judith Gustafson has never been a physician.  (SUMF 5.) 
 
In 1999, a company called U.S. Orthopedics, Inc. solicited investors for a new surgery center, 
Sequoia, to be located in Walnut Creek.  (SUMF 6.) 
 
Dennis and Judith Gustafson signed a Subscription Agreement, pledging to invest $30,000 for 
two Units in Sequoia.  The Gustafsons designated that they would hold their interest in the Units 
as community property with a right of survivorship.  (Ex. A to Stipulation filed 6/16/20 (the 
“Stipulation”), Pltf 0009).  They tendered their Subscription Agreement and payment by October 
25, 1999.  (Ex. D to Stip.)  Sequoia accepted the Subscription Agreement and payment on June 
5, 2000.  (Ex. A to Stip., Pltf 0012.)   
 
On August 16, 2000, defendant National Surgical Hospitals, Inc., acquired U.S. Orthopedics and 
renamed it NSH Management of California, Inc.  NSH Management then became the managing 
member of Sequoia and owner of 40% of Sequoia’s Units.  (SUMF 7.)  
 
 Sequoia’s surgery center facility apparently opened in approximately 2001 and within a few 
years, possibly by 2002 or 2003, began turning profits and making profit distributions.  (See Exs. 
G and H to Stip.)   
 
Sequoia had an Operating Agreement from the time of its inception.  The Operating Agreement 
was amended in 2002 and 2005.  (SUMF 9.)  The Operating Agreement defines who can be an 
Investor Member of the LLC, who is entitled to profit distributions, and what happens upon the 
disability, retirement, or death of a member physician.  It says nothing explicit about the 
treatment of spouses whose community property is used to invest in the LLC.  (See Exs. B, F, I, 
and AA to the Stipulation.) 
 
The Operating Agreement begins with recitals, one of which states, “The Capital Contributions 
and active involvement of the Investor Members are necessary to enable the Company to 
achieve its objectives.”  (Ex. B to Stip.  DFTS 00398 (emphasis added).) 
 
The original Operating Agreement says that profits are “allocated to Members in accordance 
with their percentage Membership interests.”  (§ 6.2(c).)  It defines “Member” as the organizers 
of the Company and each person identified in the then applicable Information Exhibit attached to 
the Operating Agreement.  Further, it envisions a scenario in which a person can be a Member 
before she acquires an Economic Interest or a Membership Interest.  How this can happen is 
unclear, unless it is by being listed on the Information Exhibit before she pays for her 
membership.  If this occurs, she “shall have all the rights of a Member with respect to such 
purchased or acquired Membership Interest or Economic Interest, as the case may be.”  (Ex. B 
to Stip., DFTS 00403.)  The Operating Agreement defines “Investor Member” as the members 
listed in the Information Exhibit other than the managing member.  (DFTS 0002.) 
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Each of the other terms mentioned in the paragraph above is also defined.  “Membership 
Interest” means “all of a Member’s rights in the Company, including ... the Member’s share of 
Profits .... [and] any right to vote ... or otherwise participate in any decision ... by the Members.”  
(Ibid.)  “Economic Interest” means “that portion of the Membership Interest of a Member in ... 
Profits ... measured by an amount equal to the Member’s percentage Membership Interest in the 
Company ...”  (Id., DFTS 00402.)  “Economic Interest Owner” means a Person who has validly 
acquired a Member’s Economic Interest as permitted under this Agreement but who has not 
become a Member.  Such Person shall be entitled to ... Profits ... under Article VI ... to which the 
previous owner of the Economic Interest would have been entitled had such previous owner 
retained the Economic Interest.... [U]ntil such Economic Interest Holder is admitted as a 
Substitute Member, it shall be a mere assignee of a Member.”  (Ibid.)   “Substitute Member” 
means “an assignee of a Member who has been admitted to the Company and granted all the 
right of a Member in place of its assignee pursuant to the provisions of this Agreement.”  (Id., 
DFTS 00404-00405.)  “Person” means any individual or Entity, and the heirs ... legal 
representatives, successors, and assigns of such individual or entity where the context so 
permits.”  (Id., DFTS 00403.)  “Assigns” is not defined, nor has the court found a paragraph that 
defines in one place the rights of an Assignee under the Operating Agreement.  None of the 
above definitions contains the words “wife” or “spouse”.   
 
Judith Gustafson does not explicitly qualify as a “Member” because she did not file the Articles 
of Organization for Sequoia and thus is not an organizer of the Company, and she is not 
identified as a Member in the Information Exhibit.  She does not explicitly qualify as the owner of 
a Membership Interest or an Economic Interest, because the definition of each of these requires 
that such an owner be a Member.  She does not qualify as a “Substitute Member” because she 
is not an assignee.  She comes close to being an “Economic Interest Owner” because she is 
entitled to a share of the profits and cash distributions under California’s community property 
laws.  However, the definition of “Economic Interest Owner” is written as though such a person 
is always a successor to a Member, and not a co-owner with such a Member.  (See also 
§ 6.5(d) (DFTS 00425.) 
 
Dr. Gustafson never ended up practicing at Sequoia, because he was diagnosed with 
Alzheimer’s disease and stopped practicing medicine in 2001.  (SUMF 10.)  Thus, he was never 
actively involved at Sequoia, and performed no surgeries there.  He was listed on the 
Information Exhibit.  His wife, plaintiff Judith Gustafson, was not.  Nevertheless, the LLC paid 
him and his wife periodic profit distributions once it had profits to distribute, based on the two 
Units that they held as community property with a right of survivorship.  The checks for these 
profit distributions were made out to the Gustafsons jointly.  (SUMF 16.)  In addition, Sequoia 
listed both Gustfasons as owners of the membership interests on its tax returns and issued 
Schedule K-1 tax forms to the Gustafsons jointly.  (SUMF 15, 17.)   
 
Before Dr. Gustafson died, Sequoia offered to buy the Gustafsons’ membership interest several 
times, sending the Gustafsons proposed purchase agreements identifying both of them as the 
“Seller”.  (SUMF 11-14 and Exs. E and G.) 
 
On March 17, 2005 the Operating Agreement for Sequoia was amended to state that an 
Investor Member means a licensed California physician who is a member of the active medical 
staff of the Surgery Center, and not just anyone listed on the Information Exhibit, as before.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/30/20 

 
 

- 5 - 

(See Exs. B and I to the Stip.) 
 
Neither of the Gustafsons met this definition.  Thus, as of March 17, 2005, Dr. Gustafson was no 
longer a Member of Sequoia as defined by the Operating Agreement.  Nevertheless, Sequoia 
continued to pay the Gustafsons profit distributions without comment or any request to 
repurchase the Membership Interest of a disabled or retired Member under the revised § 8.8. 
 
That same day, Scott Clark, Vice President and General Counsel of NSH, wrote to the 
Gustafsons “to confirm as of the date of this letter our records confirm the ownership by Dennis 
H. and Judith B. Gustafson of two membership units” of Sequoia.  (Ex. J to Stip.)   
 
Dr. Gustafson died on June 27, 2010.  (UMF 19.)  On July 19, 2010, Bryan Fisher, Vice 
President of NSH Management sent Judith Gustafson a letter stating that Sequoia had decided 
to repurchase the Gustafsons’ Units pursuant to § 8.8 (a) of the Operating Agreement.  (SUMF 
20 and Ex. L to the Stipulation.)  After the 2002 amendment to the Operating Agreement, that 
section reads: 
 

An heir of a Member shall be entitled to inherit the Membership Interest of a 
deceased Member, provided that upon a Member’s death such interests shall be 
automatically converted to an Economic Interest in the Company until such heir 
agrees in writing to all of the terms and conditions of this Agreement ....  
(§ 8.8(a), Ex. F to Stip., DFTS 00466.)   

 
Section 8.8 goes on to state, however, that within 60 days of learning of the death of the 
Member, 
 

the Company shall have the option to purchase the Membership Interest of the 
deceased Member (or the appropriate representative thereof) ... each such 
Member, including the appropriate representative thereof, “Selling Member”) and 
the Selling Member shall be obligated to sell such Membership to the Company.  
(Ibid.)   

 
Fisher said he would be sending Judith Gustafson a Purchase Agreement to document the 
repurchase of the Membership interest.  (Ex. L to Stip.)   
 
On July 29, 2010, Tina Hadaway emailed Judith Gustafson stating that Hadaway was attaching 
the repurchase agreement dated effective August 1, 2010, and that she would Fed Ex two 
original copies that day.  In the Fed Ex package, she said she would also include “July’s 
distribution ($4,100 per unit).”  (Ex. M to Stip.) 
 
On August 2, 2010, Judith Gustafson wrote to Bryan Fisher of NSH Management, stating she 
was “not in a mental state of mind to make a decision [that is, selling her Membership Interest] 
of this magnitude at this time” due to the recent death of her husband.  (Ex. O to Stip.)  She did 
not sign the purchase agreement. 
 
On August 10, 2010, Sequoia’s Board adopted a resolution to deem plaintiff’s Units repurchased 
and to treat Judith Gustafson as a former owner of the Units as of July 31, 2010.  (SUMF 24 and 
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Ex. R to Stip.)  
 
On August 27, 2010, Sequoia sent plaintiff a letter informing her of this; enclosing a check for 
the purchase price, $364,204; and stating the repurchase would be effective September 1, 
2010.  (UMF 25; Ex. S to Stip.)  Plaintiff returned the check in December 2010 after consulting 
with an attorney.  (SUMF 28; Ex. V to Stip.) 
 
In January 2011, Sequoia sent plaintiff a letter stating that the sale of her Units was complete 
and that the purchase price was being placed in escrow.  (SUMF 29.)   
 
Notwithstanding that Sequoia had taken the position in August 2010 that plaintiff’s Membership 
Interest had already been repurchased, on March 8, 2012, Scott Clark, Senior Vice President 
and General Counsel of NSH, sent plaintiff a letter with a new purchase agreement.  That 
proposed agreement still identified her as the “Seller” and had her warranting that she was the 
lawful owner then of the Membership Interest.  (SUMF 30; Ex. X to Stip. Pltf 0092 and 0093.)  
Clark did this again on July 20, 2012.  (SUMF 32; Ex. Z.)   
 
Sequoia sent plaintiff no profit distributions after July 2010. (SUMF 34.)   Eventually, in 
December 2015, plaintiff filed suit for breach of contract and for financial elder abuse (and other 
claims that are no longer asserted). 
 
The parties filed cross motions for summary judgment as to the statute of limitations defense in 
2017, and this Court ruled that plaintiff’s claims were barred by the four-year statute of 
limitations, defendants having breached the Operating Agreement in August 2010.  The court of 
appeal reversed that decision, holding that the theory of continuous accrual applied and thus 
that the statute of limitations was no bar to any payment due within the four years before the 
lawsuit was filed.  The court of appeal noted Sequoia’s argument that any breach occurred only 
once, upon the attempted repurchase in 2010, and that Sequoia had no continuing obligations 
after the repurchase effective July 31, 2010.  The court also noted plaintiff’s response that  
 

it’s not that simple.... After plaintiff returned the purported [August 2010] 
repurchase check, Sequoia still continued to attempt to acquire her consent by 
sending her contractual purchase agreements [and in] these agreements ... 
identified her as the seller and owner of the units.  Under these circumstances, in 
plaintiff’s view, there was no “repurchase of her shares.  Instead it was a “series 
of failed offers to purchase the shares ...  
 
For statute of limitations purposes, we agree. [¶] The judgment [in favor of 
defendants] is reversed [and t]he matter is remanded for proceedings consistent 
with this opinion.  (Ex. 7 to Keenley Decl., pp. 15-16 (emphasis added.) 

 
Now, plaintiff and defendants bring cross-motions for summary judgment/adjudication again.  
The grounds for plaintiff’s motion are apparently the same as before.  However, defendants’ 
argument now is that plaintiff has no standing to sue for profit distributions made within the four 
years before she filed her complaint because only members are entitled to profit distributions, 
plaintiff never qualified as a Member under the Operating Agreement, and plaintiff lost whatever 
rights she did have when Sequoia validly repurchased her husband’s Membership in 2010 
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under § 8.8. 
 
Discussion 
 
The Court’s analysis of this case will take several pages, but it can usefully be capsulized thus.  
This is a case where the established practices of Sequoia over the years, in general and in its 
dealings with the Gustafsons in particular, are difficult to square with what Sequoia argues is the 
plain language of the operative contract documents.  If this case were to be decided solely on 
the bare contract language, with no course of dealings or parol evidence, Sequoia would have a 
strong defensive case.  And conversely, if the case were to be decided only on what Sequoia 
said and did over the years, with no reference back to the contract language, plaintiff would 
have an equally strong case.  Because there is a strong divergence between the text (at least at 
first reading) and the practice (as shown by undisputed facts), it becomes more challenging to 
decide what the contract should be deemed to mean.  Ultimately this case turns on the settled 
maxim of contract law that when the contract language is reasonably susceptible to the plaintiff’s 
proposed reading, the Court must consider the parol evidence, here the parties’ practical 
construction of the language in their dealings over the years.  And then it becomes subject to 
the truism that actions speak louder than words.  In effect, despite available counterarguments 
from the bare text of the Operating Agreement, Sequoia is being held to the meaning of that 
contract by which it governed itself and ran its business affairs for years, until this dispute arose. 
 
Plaintiff’s standing to bring a lawsuit for breach of contract as a member of the LLC 
 
The difficult issue confronting the Court is plaintiff’s right to profit distributions when she was 
paid them for 5-10 years, even though she never qualified as a “Member”, ostensibly the only 
type of person entitled to such distributions under § 6.2(c) of the Operating Agreement, 
throughout her involvement with Sequoia.  Defendants have offered no explanation why they 
ever paid her profit distributions, let alone continued to pay them after the definitions of 
“Member” and “Investor Member” were changed in 2005 and her husband no longer qualified as 
a Member after that either.  The Court has no evidence before it to serve as the basis for a 
conclusion that the profit distributions Sequoia made to the Gustafsons before August 2010 
were a mistake or just a voluntary accommodation made out of consideration for an ill 
colleague.  Therefore, the Court can conclude only that the profit distributions are conduct after 
the execution of the Operating Agreement that reflects Sequoia’s understanding of the terms of 
that agreement, however clear the literal terms may be argued to be, and that this conduct 
reveals an ambiguity in the terms defined in Article I; in Article VI, § 6.3; or in those provisions 
as a whole; or that this extrinsic evidence reveals an ambiguity regarding whether the changes 
in the definitions of “Member” and “Investor Member” in April 2005 were intended to be 
prospective only, that is, to apply to persons who became Members only after that change. 
 
Interpreting the terms of the Operating Agreement in light of Sequoia’s subsequent conduct, the 
Court concludes that Judith Gustafson does have standing to sue for unpaid profit distributions 
during the four years before she filed her lawsuit because she qualifies as a Member or an 
“Economic Interest Owner”; or because at the time of contracting the parties understood that 
profit distributions were owed to owners of Units, whether literally Members of the LLC or not;  
or because the 2005 amendment to the definitions was intended to apply only to persons who 
paid for Units after that date.  The court further concludes that Judith Gustafson’s right to profits 
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did not end upon the purported repurchase in 2010, because § 8.8 does not apply to her and 
that repurchase was ineffective and never legally occurred. 
 
The Court begins with the rules for interpreting contracts.  Contract interpretation is solely a 
judicial function, unless it “turns on a question of the credibility of conflicting extrinsic evidence,” 
in which case the trier of fact has to make factual findings first.  (Morey v. Vannucci (1998) 64 
Cal.App.4th 904, 912-13.)  Here, there is extrinsic evidence, but there are not any issues of 
credibility.  Both sides agree what the operative historical facts were.  They disagree only as to 
how those facts do or do not bear on the meaning of the contract. 
 
The fundamental goal in interpreting a contract is to give effect to the mutual intention of the 
parties (Morey, 64 Cal.App.4th at 912) as it existed at the time of contracting.  (Civil Code 
§ 1636.)  The mutual intention of the parties is determined by objective manifestations of the 
parties' intent, including the words used in the agreement, as well as extrinsic evidence of such 
objective matters as the surrounding circumstances under which the parties negotiated or 
entered into the contract; the object, nature and subject matter of the contract; and the 
subsequent conduct of the parties.  (Morey, 64 Cal.App.4th at 912 (emphasis added).) 
 
Where the meaning of the words used in a contract is disputed, the trial court must provisionally 
receive any proffered extrinsic evidence which is relevant to show whether the contract is 
reasonably susceptible of a particular meaning.  (Morey, 64 Cal.App.4th 904, citing Pacific Gas 
& E. Co. v. G. W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 39-40.)  Indeed, it is reversible 
error for a trial court to refuse to consider such extrinsic evidence on the basis of the trial court's 
own conclusion that the language of the contract appears to be clear and unambiguous on its 
face.  Even if a contract appears unambiguous on its face, a latent ambiguity may be exposed 
by extrinsic evidence which reveals more than one possible meaning to which the language of 
the contract is yet reasonably susceptible.  (Morey, 64 Cal.App.4th 904.)   
 
Extrinsic evidence is thus admissible to interpret the language of a written instrument, as long as 
such evidence is not used to give the instrument a meaning to which it is not reasonably 
susceptible.  (Ibid.) 
 
The question then is how, at the time of contracting, the parties intended to treat spouses whose 
community property funds were used to purchase units in Sequoia?  The terms of the Operating 
Agreement alone are of no help, because the parties have cited no provisions in it about 
spouses or community property rights, and the Court sees none in Articles I or VI.  
 
The Court turns then to the extrinsic evidence, including the surrounding circumstances when 
the Operating Agreement was executed as reflected in the Subscription Agreement.  The 
Subscription Agreement places no limitation whatsoever on who could invest in the LLC.  The 
Instructions to Subscribers makes clear that investors may be natural persons or they may be 
entities formed by natural persons.  (Ex. A to Stipulation, Pltf 0004.)  Further, units could be 
purchased jointly, as joint tenants or tenants in common.  (Id,, Pltf 0010.)  The Subscription 
Agreement contains a certification that the investor “alone, or with my spouse, [had] gross 
income in excess of $100,000 per year” and the price of the Units being purchased “does not 
exceed 20% of my, and my spouse’s, net worth.”  (Id., Pltf 0007.)    
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The Gustafsons specified in the Subscription Agreement that the form of ownership they desired 
was “Community Property with right of survivorship”.  The form states that if this is the form of 
ownership requested, both spouses must sign.  (Id., Pltf 0009.)  Dennis and Judith Gustafson 
both signed.  (Id., Pltf 0010.)  The President of Sequoia accepted the subscription on June 5, 
2000.  (Id., Pltf 0012.)  Clearly, then, NSH’s predecessor and assignor, U.S. Orthopedics, was 
aware that some of the physician investors it solicited might be married, and that some of those 
married physicians’ investment funds might consist of community property.  NSH appears to 
have been aware of this too.  (See Ex. B to Barnes Decl., Fisher Depo. at 20:6-24; Pltf’s Ex. 5, 
Fisher Depo. at 25:24:16-25:13.) 

The laws of a state provide context and default rules for contracts drafted and performed in that 
state unless the contract says to the contrary.  (See Civil Code § 1646.)  “[A]ll laws in existence 
when the agreement was made become part of the contract.”  (Castillo v. Express Escrow Co. 
(2007) 146 Cal.App.4th 1301, 1308.)  That includes California’s community property laws.  (See 
Castillo (Health &Safety Code § 18035(f) requiring escrow holder to hold funds upon notice of a 
dispute regarding the sale of a mobile home held to be incorporated into form escrow 
instructions); Miracle Auto Center v. Superior Court (1998) 68 Cal.App.4th 818, 821 (California 
law concerning daylight savings time held incorporated into insurance contract’s provisions 
concerning time when insurance coverage started under the policy).)  “As a general rule of 
construction, the parties are presumed to know and to have had in mind all applicable laws 
extant when an agreement is made.  These existing laws are considered part of the contract just 
as if they were expressly referred to and incorporated.”  (Id.) 
  
 The concept of community property is well-known in California, as is the fact that it is a form of 
joint ownership that gives present ownership rights to both spouses when community property 
funds are used to acquire other property.  (See Civil Code § 682(d); Family Code §§ 65, 760, 
1100(a).)  Under California’s community property law, Judith Gustafson was a joint owner of two 
Units of the LLC as of June 5, 2000.  Had the Gustafsons divorced on June 6, 2000, Judith 
Gustafson would have been entitled to one of the two units they had purchased, or equivalent 
value.  (See Family Code § 2550.)   
 
The court next considers Sequoia’s subsequent conduct in paying profit distributions to the 
Gustafsons notwithstanding that since 2005, at least, neither of them qualified as a Member 
under the literal definitions of the Operating Agreement. 
 
The acts of the parties under the contract “afford one of the most reliable means of arriving at 
their intention; and, while not conclusive, the construction thus given to a contract by the parties 
before any controversy has arisen as to its meaning will, when reasonable, be adopted and 
enforced by the courts.”  (Crestview Cemetery Assn. v. Dieden (1960) 54 Cal.2d 744, 753.) 
 

“Parties to a contract have a right to place such an interpretation upon its terms 
as they see fit, even when such an interpretation is apparently contrary to the 
ordinary meaning of its provisions.” [Citation.]  
 
This rule of practical construction is predicated on the common sense concept 
that "actions speak louder than words." Words are frequently but an imperfect 
medium to convey thought and intention. When the parties to a contract perform 
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under it and demonstrate by their conduct that they knew what they were talking 
about the courts should enforce that intent. 

 
(Ibid.) 
 
Sequoia demonstrated it knew that community property funds had been used to buy the Units, 
that the Gustafsons wanted the Units to be owned as community property, and that this form of 
ownership conferred a right upon both spouses to receive profit distributions when made.  It 
began making profit distributions sometime after 2001.  It paid them to the Gustafsons jointly 
and did tax reporting of the distributions showing receipt by both spouses.  It confirmed on the 
same date as the 2005 amendment to the Operating Agreement “our records confirm the 
ownership by Dennis H. and Judith B. Gustafson of two membership units.”  It continued making 
profit distributions to both Gustafsons after the date of that amendment even though Dennis 
Gustafson no longer qualified as a Member because he was no longer licensed as a physician 
and was not an active member of the staff at the surgery center then.  And it listed Judith 
Gustafson as the owner and Seller of the Membership Interest in every purchase agreement it 
offered, both before and after the 2005 amendment of the Operating Agreement and Dr. 
Gustafson’s death in 2010. 
 
Further, there is no evidence that Sequoia made the profit distributions to the Gustafsons after 
2005 as a mistake or a voluntary accommodation rather than because it was contractually 
required to do so.  Therefore, the Court can conclude one of only four things:  (1) that the parties 
understood at the time of contracting that Judith Gustafson was a joint owner of the Units and 
thus a Member; (2) that profit distributions would be paid to the owners of Units, whether or not 
the owners technically qualified as “Members” (i.e,, that profits follow Unit owners rather than 
Members); (3) that the 2005 amendment was prospective only, affecting new Members after 
that date only; or (4) that one or both of the Gustafsons became an Economic Interest Owner 
after that date.  These conclusions hold true even if, on their face, none of these provisions 
literally reads that way.  The provisions are reasonably susceptible to this construction based on 
Sequoia’s conduct.  Actions speak louder than words. 
 
In fact, this is the only construction that explains Sequoia’s conduct in consistently making the 
profit distributions to both spouses on the evidence before the court.  The policy of California’s 
Revised Uniform Limited Liability Company Act is to “give maximum effect to the principles of 
freedom of contract and to the enforceability of operating agreements.”  (Corp. Code 
§§ 17701.01, 17701.07(a), 17704.04(a),(e) (profits and losses to be allocated in proportion to 
the value of the contributions unless the operating agreement otherwise provides).)  Defendants 
have not shown there is any reason why Sequoia was prohibited from construing the Operating 
Agreement this way.  
 
Defendants argue it is unsurprising that Sequoia required its members to have an active surgical 
practice.  However, Sequoia did not require this of its original investors, freely accepting 
community property funds from the non-physician wives of physicians, at least in the case of the 
Gustafsons.  Nor has it shown there was anything illegal in this, despite its argument that 
Sequoia, a limited liability company operating an outpatient surgical center, is a “medical 
practice” that could not have a non-physician member.  But Sequoia is not a medical practice; it 
is the operator of a surgical center as a venue at which physicians engage in the practice of 
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medicine.  Defendants’ argument suggests an implicit reference to restrictions on who may be a 
shareholder of a professional corporation.  However, professional corporations are those 
involving certain professions licensed under the Business & Professions Code (see Corp. Code 
§§ 13401, 13401.5, 13406; Bus. & Prof. Code § 2408), not hospitals or outpatient surgical 
centers governed by the Health & Safety Code.  (See Health & Safety Code §§ 1200(a),(b)(2), 
1205 and 1206.)  Defendants have cited no authority prohibiting a non-professional from being a 
member of a limited liability company that operates an outpatient surgical center or to own Units 
of such an LLC through California’s community property laws. 
 
Defendants argue that the repurchase provisions of the Operating Agreement for disabled, 
retired, or deceased Members underscore that only active physicians are entitled to be 
Members.  The Court disagrees.  Sequoia always had the right to repurchase the Units of such 
physicians under §§ 8.8 and 8.9 of the original Operating Agreement and under § 8.8 alone as 
of the April 30, 2002 Amendment, but not the duty to do so.  One can easily foresee a situation 
in which Sequoia might deliberately choose not to invoke that right:  if, due to a declining 
economy, decreased reimbursement rates, or for other reasons, it thought it would have to pay 
more to repurchase a Unit than it would  obtain in selling that Unit to a new Member.  In such a 
case, Sequoia could deliberately waive the right to repurchase, as it did here after Dr. Gustafson 
was disabled and the Operating Agreement was amended in 2005.   Sequoia cannot reasonably 
argue that after such a waiver, it could nevertheless stop paying profit distributions to the 
disabled or retired doctor and his community-property-contributing wife, or to the surviving 
community-property-contributing wife of a deceased doctor, leaving no profit distributions 
associated with those Units, on the basis that it was illegal for Sequoia not to have repurchased 
their Units.  Whoever took the risk on the original investment and still owns the Units should 
receive the profits associated with those Units.  That was the understanding that Sequoia 
demonstrated when it paid Dr. Gustafson and his wife after the 2005 amendment to § 8.8, and 
even after his death, with the July 2010 profit distribution (see Ex. M to Stip.), until Sequoia 
attempted to cutoff further profit distributions by timely but improperly invoking § 8.8. 
 
Defendants argue that plaintiff has disputed hardly any of the facts in its Separate Statement.  
However, for defendants to prevail they must show not only that the facts are undisputed, but 
also that those undisputed facts entitle them to judgment as a matter of law.  (Code of Civil 
Procedure § 437c(c).)  Plaintiff disputes that defendants are entitled to judgment as a matter of 
law (See Defendants’ Undisputed Material Fact No. 11 and plaintiff’s response), and having 
construed the Operating Agreement, the Court agrees. 
 
Defendants essentially argue that by 2014 plaintiff knew she had not been receiving profit 
distributions for four years, and that if she is permitted to recover now, nothing would have 
prevented her from suing, e.g., in 2030 for the years 2026–2030 or at some other time long after 
the purported repurchase.  The Court is sensitive to that argument, but has two responses.  The 
first is that the court of appeal has already spoken regarding the statute of limitations.  This 
argument was part the reason why this Court granted the prior summary judgment – but a 
higher court has concluded that it erred in doing so.  There is no reading of the appellate 
decision that leaves this argument still open to defendants. 
 
The second is that the fact pattern the Court is confronting is not so extreme as that.  
Regardless of the hypothetical merits of a lawsuit 10 or 20 years after the purported repurchase 
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in 2010, lulling conduct is present in this case within the four years before suit was filed, namely 
continued negotiations about a consensual repurchase in 2012.  That conduct undermines 
defendants’ previous assertion that the alleged August 2010 forced repurchase was a fait 
accompli.  (See Carruth v. Fritch (1950) 36 Cal.2d 426, 433-34; Court of Appeal Decision, Pltf’s 
Ex. 7, at pp. 15-16.)   
 
The Court having concluded that Judith Gustafson was an owner of the Units since 2000 and 
that she was entitled to the profit distributions because of that ownership interest, the question 
becomes whether her rights to such distributions ended when Sequoia purported to invoke § 8.8 
against her in August 2010.   
 
The answer is no, because § 8.8 does not apply to her, only to her heirs when she passes.  The 
problem with this argument is that it assumes that Judith Gustafson herself was never a 
Member, and that prior to his death only her husband was a Member.  But as the discussion 
above demonstrates, that was not true.  Judith was a Member on the day before her husband 
died, and remained one on the day after.  She did not become a Member (or succeed to the 
interests of a deceased Member) solely because of the Member’s death. 
 
Under either version of § 8.8 – the original one or the 2002 amendment – the section applies 
only to an “heir” or to an “heir or devisee” of a “Member” who “inherits” the “Membership of a 
deceased Member”.  (Ex. B to Stip., DFTS 00431; Ex. F to Stip., DFTS 00466.)  The terms “heir” 
and “devisee” have well-known meanings under the Probate Code.  An “heir” is a person 
“including the surviving spouse, who is entitled to take property of the decedent by intestate 
succession; a devisee is a “person designated in a will” to receive property.  (Probate Code 
§§ 32, 44.)    
 
When one joint tenant dies, “the entire estate belongs automatically to the surviving joint 
tenant(s)....  Nothing ‘passes’ from the deceased joint tenant to the survivor; rather, the survivor 
takes from the instrument by which the joint tenancy was created.”  (Grothe v. Cortlandt Corp. 
(1992) 11 Cal.App.4th 1313, 1317; Santoro v. Carbone (1972) 22 Cal.App.3d 721, 729; see In 
re Estate of Harris (1915) 169 Cal. 725, 726.)  Thus, upon Dr. Gustafson’s death, Judith 
Gustafson did not “inherit” his membership interest through intestate successor, nor did she 
obtain it as a “devisee” under his will.  She owned an equal share of the Units from the moment 
U.S. Orthopedics accepted her $30,000 in community property funds.  That turned into a 100% 
share of the Units by operation of law the moment her husband died.  Correspondingly, after his 
death, Dr. Gustafson no longer owned a Membership Interest that Sequoia could be repurchase 
as the “Membership Interest of a deceased Member”.  Dr. Gustafson’s Membership Interest 
vanished when he died.  Judith Gustafson’s Membership interest, however, has existed since 
the start of the LLC – and nothing in § 8.8 purports to address how the LLC may remove such a 
Member from Membership. 
 
The claim that § 8.8 does not apply to Judith Gustafson is not barred by the statute of 
limitations.  That claim is not asserted now as the basis for the action for breach of contract.  
The breach of contract alleged, as discussed in the appellate decision, is Sequoia’s failure to 
pay profit distributions in the four years before plaintiff filed her lawsuit.  (See Complaint, ¶ 62.)  
Defendants are raising the purported repurchase in 2010 as part of their defense of lack of 
standing (see Answer, Affirmative Defenses 15, 17, and 19.).  The Court is rejecting that 
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defense. 
 
Defendants had no right to repurchase plaintiff’s ownership interest in 2010 under § 8.8 and did 
not validly do so. 
 
The court does not reach these conclusions easily.  They do not line up well with the literal 
language of the Operating Agreements and amendments.  But there are only two possible 
results – that plaintiff continues to have ownership and attendant profit distribution rights, or that 
she does not – and the latter result makes even less sense than the former in light of Sequoia’s 
own interpretation of the Operating Agreement by paying profit distributions to the Gustafsons 
from before 2005 through the $8,200 that it paid in July 2010.  That last act, in particular, shows 
that Sequoia believed it continued to owe Judith Gustafson profit distributions, even after Dr. 
Gustafson’s death in June 2010, unless it could find some way validly to cut off her profit 
distribution rights. 
 
That this result may surprise defendants or not be what they expected when they purchased 
U.S. Orthopedics is irrelevant.  In California, contracts are not interpreted according to one 
party’s undisclosed intent or understanding.  (Founding Members of the Newport Beach Country 
Club v. Newport Beach Country Club, Inc. (2003) 109 Cal.App.4th 944, 956.)  Defendants’ 
remedy, if any, rests with U.S. Orthopedics or the drafter of the Operating Agreement.   
 
Elder abuse and punitive damages 
 
Plaintiff’s Fourth Cause of Action is for elder abuse.  She alleges that defendants committed 
elder abuse by not paying her profit distributions after purportedly repurchasing her Units in 
2010.   In addition to compensatory damages, plaintiff seeks punitive damages as a remedy for 
the alleged elder abuse. 
 
Financial abuse of an elder occurs when occurs when a person or entity “(1) Takes ... or retains 
... personal property of an elder ... for a wrongful use or with intent to defraud, or both.”  (Welf. & 
Inst. Code § 15610.30(a)(1).)  Under subdivision (b) “A person or entity shall be deemed to have 
taken ... or retained property for a wrongful use if, among other things, the person or entity takes 
... or retains the property and the person or entity knew or should have known that this conduct 
is likely to be harmful to the elder or dependent adult.” 
 
There is insufficient evidence for a reasonable trier of fact to conclude that defendants took or 
retained profit distributions owed to plaintiff with an intent to defraud her.  The legal issue 
concerning whether plaintiff has any property rights after the death of her husband and the 
purported repurchase of the Units in 2010 is a close one.  It is doubtful anyone could have 
accurately predicted the outcome until the Court actually made its ruling today. 
 
For the same reasons, there is insufficient evidence that defendants retained the profit 
distributions “for a wrongful use” as defined by statute.  In Paslay v. State Farm General Ins. Co. 
(2016) 248 Cal.App.4th 639, the breach of contract was failing to pay benefits under an 
insurance contract, a type of contract where the insurance company breaching the agreement 
owes even greater duties to the other contracting party than is owed in other types of contracts.  
Nevertheless, the court there stated: 
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wrongful conduct [under § 15610.30] occurs only when the party who violates the 
contract actually knows that it is engaging in a harmful breach, or reasonably 
should be aware of the harmful breach. 
 
The evidence before the court did not raise a triable issue whether those 
circumstances obtain here. As explained above, notwithstanding the existence of 
triable issues regarding policy benefits due the Paslays, there is no evidence that 
State Farm acted in subjective bad faith or unreasonably in denying additional 
benefits. Traute's elder abuse claim thus fails in light of the evidence supporting 
the application of the genuine dispute doctrine to the Paslays' bad faith claim. 
 

(248 Cal.App.4th at 658.) 
 
Here, too, the Court sees no substantial evidence that defendants acted in subjective bad faith.  
They withheld profit distributions because they believed they had no obligation to pay them after 
July 2010, based on their purported repurchase of the Units then.  Defendants had many 
different, objectively reasonable grounds to believe that plaintiff had no right to receive lifetime 
profit distributions after her husband died.  That the Court has ruled them wrong does not mean 
they should be liable for both breach of contract and elder abuse too.  Not every good-faith 
disagreement about a contract claim (or for that matter a tort or statutory claim) automatically 
escalates into “elder abuse” if the elder plaintiff wins, on the reasoning that the defendant has 
“taken” or “withheld” something that a court later determines to be owed. 
 
Further, under these circumstances, it is even all the more clear that defendants cannot be 
liable for punitive damages.  (See Butte Fire Cases (2018) 24 Cal.App.5th 1150.) 
 
Case Management 
 
At this point, plaintiff has established liability but not damages as to her breach of contract claim, 
and her remaining claims are rejected.  The parties should meet and confer about (hopefully) 
determining or compromising the damages, or failing that, about the best procedure by which 
those damages can be determined in court. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

  
 2.  TIME:  9:00   CASE#: MSC15-02339 
CASE NAME: GUSTAFSON VS. SEQUOIA SURGICAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY NSH MANAGEMENT 
OF CALIFORNIA, INC, SEQUOIA SURGICAL PAVILION, LLC, NATIONAL 
* TENTATIVE RULING: * 
 
 See Line 1. 
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 3.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY 
SANDRA GOTTLIEB, DAVID SWEDELSON, SWEDELSON GOTTLIEB 
* TENTATIVE RULING: * 
 
Plaintiffs timely filed a disqualification of Judge Treat under Code of Civil Procedure § 170.6.  
(The disqualification was apparently not noticed or acted on before now because it was 
electronically filed.)  The case is therefore referred to the Supervising Judge for reassignment.  
This motion will be recalendared by the assigned Department. 
 
The Court points out that the only Department physically set up for accepting and processing 
electronic filings is Department 39, which is itself disqualified.  Accordingly, despite this being 
designated as a complex case, all filings herein should be done by conventional paper filing. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01030 
CASE NAME: WARD VS WARD 
HEARING ON MOTION TO/FOR AMEND COMPLAINT FILED BY THOMAS WARD 
* TENTATIVE RULING: * 
 
This was addressed in the CMC earlier this week. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01209 
CASE NAME: WARD VS FOUTZ 
HEARING ON MOTION TO/FOR AMEND COMPLAINT FILED BY THOMAS WARD 
* TENTATIVE RULING: * 
 
This was addressed in the CMC earlier this week. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01172 
CASE NAME: CALIFORNIA COAST CREDIT UNION 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN ALT, SUMMARY ADJ 
FILED BY CALIFORNIA COAST CREDIT UNION 
* TENTATIVE RULING: * 
 
Plaintiff has responded to the Court’s prior ruling with a declaration as to attorney fees, and also 
documenting service of the motion.  Defendants have filed no objections or responses.  
Accordingly, the motion for summary judgment is granted.  Judgment will be entered in 
plaintiff’s favor, jointly and severally against both defendants, in the amount of $55,998.64, 
including interest and attorney fees, but not including costs.  Plaintiff may seek costs by 
memorandum of costs.  Plaintiff should prepare a judgment accordingly. 
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All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01400 
CASE NAME: MUNOZ VS GYLLSTROM; LAFFERTY 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTFS' FIRST AMD 
COMPLAINT FILED BY LANDSEA HOMES OF CALIFORNIA INC., LANDSEA 
* TENTATIVE RULING: * 
 
Before the Court is the Landsea Defendants’ motion to strike punitive damages and portions of 

Plaintiffs’ First Amended Complaint.  Defendants’ motion is granted without leave to amend.  

The punitive-damages allegations and prayer are stricken, though only as against these moving 

defendants. 

Background Facts 

This is a personal injury action.  Plaintiffs allege that defendant Gyllstrom “drove under the 

influence, drove at an unsafe speed, drove across solid double yellow lines, and collided into 

Decedent Jose Padilla’s Toyota.”  (FAC at ¶ 18.)  Plaintiffs allege that “[p]rior to the collision, 

Defendant Gyllstrom had attended, along with several other agents and/or employees of 

Defendant Landsea an invitation-only industry appreciation golf tournament at Discovery Bay 

Golf Club in Discovery Bay, California, at which complimentary alcoholic beverages were 

consumed by Defendant Gyllstrom[.]”  (Id. at ¶ 25.) 

Analysis 

Civil Code § 3294(a) authorizes the recovery of punitive damages in non-contract cases where 
“the defendant has been guilty of oppression, fraud, or malice ….”  “‘Malice’ means conduct 
which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 
carried on by the defendant with a willful and conscious disregard of the rights or safety of 
others.” (Id. § 3294(c)(1).)  “‘Oppression’ means despicable conduct that subjects a person to 
cruel and unjust hardship in conscious disregard of that person's rights.”  (Id., § 3294(c)(2).)  
“‘Fraud’ means an intentional misrepresentation, deceit, or concealment of a material fact known 
to the defendant with the intention on the part of the defendant of thereby depriving a person of 
property or legal rights or otherwise causing injury.”  (Id., § 3294(c)(3).)  

A plaintiff must plead more than conclusory allegations to seek punitive damages.  (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.)  “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.”  (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

This motion does not raise the issue of whether Gyllstrom, the alleged drunken driver, may be 
liable for punitive damages.  (Compare Taylor v. Superior Court (1979) 24 Cal.3d 890, 897, with 
College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)  Rather, the only question 
here is whether Gyllstrom’s employer and social host may be liable for punitive damages, on the 
basis that Gyllstrom was acting in the course of his employment at and after the golf 
tournament.  The Court is aware that there is an open issue on the employer’s liability, and for 
purposes of this motion it assumes that the employer may be so liable.  It is a far cry, however, 
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to hold the employer liable for punitive damages on that basis.  The employer itself is not 
accused of doing anything wrong, let alone despicable conduct. 

The Court denies leave to amend because it can see no credible prospect for how plaintiffs 
could amend to state a basis for punitive damages against the employer.  If plaintiffs contest this 
tentative to seek leave to amend, they should be prepared at the hearing to explain in detail 
what they propose to allege, why it will be sufficient, and why it has not been alleged before 
now. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 8.  TIME:  9:00   CASE#: MSC19-01710 
CASE NAME: MS SERVICES VS PARKER 
HEARING ON MOTION TO/FOR TO DISMISS PLAINTIFF'S COMPLAINT FILED 
BY STEPHEN L. PARKER SR , ROSHELL M. PARKER 
* TENTATIVE RULING: * 
 
Defendants’ motion to dismiss this action under Corp. Code § 17708.07(a) is denied.  The 

motion is frivolous. 

Plaintiff MS Services, LLC is a foreign limited liability company, organized and located in 

Wyoming.  Section 17708.07(a) provides that “[a] foreign limited liability company transacting 

intrastate business in this state shall not maintain an action or proceeding in this state unless it 

has a certificate of registration to transact intrastate business in this state.”  It is not claimed that 

plaintiff has such a certificate. 

The question, then, is whether plaintiff is “transacting intrastate business” in California.  

Defendants’ moving papers contain literally no evidence of anything plaintiff is doing in 

California, beyond prosecuting the present lawsuit.  In their reply they attach a few records to 

show that plaintiff has filed and prosecuted a few similar lawsuits in Riverside County.  There is 

neither any evidence nor any claim, however, that plaintiff does anything at all in California other 

than file and prosecute civil lawsuits to collect alleged debts that have been assigned to it for 

purposes of collection. 

“Transacting intrastate business”, for purposes of § 17708.07, is defined in Corp. Code 

§ 17708.03.  Subdivision (a) states:  “A foreign limited liability company that enters into repeated 

and successive transactions of business in this state, other than in interstate or foreign 

commerce, is considered to be transacting intrastate business in this state within the meaning of 

this article.”  (Emphasis added.)  Manifestly, any California collections activity engaged in by this 

Wyoming LLC is in interstate commerce. 

And even more pointedly, subdivision (b)(1) specifically covers this case:  “…activities of a 

foreign liability company that do not constitute transacting intrastate business in this state 

include all of the following:  (1) Maintaining or defending any action or suit….”  (Emphasis 

added.) 
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Defendants also cite, rather obliquely, to a number of statutes that apparently cover 

corporations as opposed to LLCs.  But the above statutes are specific to LLCs.  They are 

directly on point, and they are directly contrary to defendants’ contentions. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 

  

 9.  TIME:  9:00   CASE#: MSC19-01710 
CASE NAME: MS SERVICES VS PARKER 
COURT TRIAL - SHORT CAUSE/ 1 DAY(S) 
* TENTATIVE RULING: * 
 
This case was scheduled for bench trial on the merits on October 19, 2020, and both sides 

appeared then.  At that time, however, defendants’ motion to dismiss (Line 9) was still pending 

and calendared for this date.  Further, on inquiry to both sides, both attorneys confirmed that 

there are no disputed issues in the case that would require any live-witness trial.  Accordingly, 

and with the concurrence of both sides, the Court continued the trial to this date, with the 

understanding that unless anyone identified any triable fact disputes in the meantime, the trial 

would proceed on the papers.  No one has done so, and thus this is the Court’s verdict and 

decision on that bench trial. 

Fifteen-Day Right to Reinstate.  Defendants’ lead defense is that plaintiff is entitled to no 

deficiency judgment because its assignor (the lender) did not give defendants the mandatory 

fifteen-day period in which to reinstate, as required in Civil Code §§ 2983.2 and 2983.3. 

As defendants’ trial brief confirms, the lender’s notice of intent to sell was dated and sent on 

October 31, 2018.  The sale of the vehicle occurred on November 16, more than fifteen days 

thereafter. 

Defendants contend that the fifteen-day period was really twenty days, because it was extended 

by the five-day extension for mailing in Code of Civil Procedure § 1005 (which defendants mis-

cite as Civil Code § 1005).  That section, however, applies only to certain motions filed in court, 

not to such out-of-court events as this notice.  As to the latter, the governing statute is express 

and clear.  The required period is 15 days, unless either the place of mailing or the recipient’s 

mailing address is out of state.  (Civil Code § 2983.2(a)(6).)  Here, the notice was mailed from 

San Ramon and addressed to Antioch.  The required period was only fifteen days, and the 

lender complied with it. 

The Contract Merits.  The merits of the case are straightforward and not meaningfully contested.  

Plaintiff shows by properly admissible business records that defendants entered into a contract 

to finance their purchase of a motor home; defendants defaulted by ceasing to make required 

payments; the motor home was repossessed and sold at auction, after due notice; the account 

was properly assigned to plaintiff; and the amount of the unpaid balance of the debt, with 

interest, is $30,942.35. 
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Defendants’ trial brief does not deny any of this, or provide any contrary evidence whatsoever.  

There is, for example, no proffer of testimony from defendants themselves contradicting any of 

plaintiff’s proof, nor any competing calculations as to the amount of the debt or of the interest. 

Defendants’ whole case focuses only on asserting an absence of proof on plaintiff’s part.  It is 

plaintiff’s burden to prove its case, so that is fair game as far as it goes.  But on examination, it 

doesn’t go anywhere.  Defendants’ trial brief, filed before defendants had seen plaintiff’s 

evidence, asserts “sight-unseen” objections on various asserted bases to what defendants 

anticipate will be plaintiff’s evidence.  Defendants have not renewed those objections on actually 

seeing plaintiff’s evidence, however, and the evidence as filed consists of utterly routine and 

entirely satisfactory business records. 

The Court therefore renders a bench verdict in plaintiff’s favor in the amount of $30,942.35, 

jointly and severally against both defendants.  Plaintiff may seek its costs in ordinary course.  

Further, if plaintiff believes it is entitled to seek attorney fees on the basis of defendants’ bad-

faith denial of requests for admission, it may proceed by noticed motion. 

  

10.  TIME:  9:00   CASE#: MSC20-00009 
CASE NAME: ZANGANEH VS. BEHYMER 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF WITNESS FIR 
MONETARY SNCTNS FILED BY MICHAEL BEHYMER D.C. 
* TENTATIVE RULING: * 
 
Defendants’ motion to compel deposition of a third-party witness (plaintiff’s minor daughter) is 
denied as unnecessary.  The Court agrees that Ms. Zanganeh should be deposed (by Zoom if 
not otherwise agreed) on a date to be agreed within 30 days.  But plaintiff’s counsel is willing to 
cooperate with that, and it does not appear that any motion was required.  This is the premature 
escalation to motion practice of a routine scheduling dialog. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

11.  TIME:  9:00   CASE#: MSC20-01110 
CASE NAME: SAFIN VS RAVIG INC. 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY RAVIG INC., RAVIKANTH GANAPAVARAPU 
* TENTATIVE RULING: * 
 
Defendants’ Motion to Compel Arbitration and Stay Action is granted.  The CMC now set for 
November 4 is vacated, and the matter is set for a CMC to check on completion of arbitration on 
April 7, 2021 at 8:30 a.m., in Department 7. 
 
Background 
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Plaintiff Ramil Safin alleges he was misclassified as an exempt employee.  He began working 
for Defendant Ravig, Inc. in or around January 3, 2017 as a Systems Engineer.  Plaintiff alleges 
that he spent most of his time performing tasks related to the wiring of customers’ systems, and 
that he did not exercise independent discretion in performing his duties. 
     
Plaintiff alleged made written complaints on March 6, 9, and 10, of 2020 regarding overtime 
wages.  Instead of correcting the violations, defendants terminated his employment.  Plaintiff 
filed this action for wrongful termination, failure to pay minimum wages, failure to pay overtime, 
failure to provide rest breaks, and several other causes of action based on Labor Code 
violations. 
 
When plaintiff was offered the position, the offer letter indicated that as a condition of 
employment, plaintiff was required to sign the enclosed arbitration agreement.  On January 9, 
2017, plaintiff signed an At-Will Employment, Confidential Information, Invention Assignment, 
and Arbitration Agreement, which governed the relationship with defendants. 
 
Analysis 
 
Defendants demanded arbitration on July 30, 2020.  On August 4, plaintiff refused to arbitrate 
the dispute.  Pursuant to the Federal Arbitration Act (FAA), 9 U.S.C. §§ 1 et seq., defendants 
brings this motion to compel arbitration and to stay the proceedings.  In the event the Court 
determines that the plaintiff’s causes of action fall outside the FAA, defendants seek in the 
alternative to compel arbitration pursuant to Code of Civil Procedure §§ 1281 et seq.  
Defendants argue they are entitled to arbitration of this dispute as plaintiff Ramil Safin agreed to 
submit to arbitration of all of the causes of action pled in the complaint.  
 
Plaintiff does not dispute that the FAA governs this Agreement, nor does he dispute that the 
claims in his complaint would fall within the scope of the arbitration agreement.  Instead, he 
argues first that no arbitration agreement was formed to begin with.  And second, he argues that 
any such agreement is unenforceable due to unconscionability. 
 
An Agreement to Arbitrate Exists 
 
“Public policy favors arbitration as an expedient and economical method of resolving disputes, 
thus relieving crowded civil courts.  (County of Contra Costa v. Kaiser Foundation Health Plan, 
Inc. (1996) 47 Cal.App.4th 237, 244.)  “‘Although California has a strong policy favoring 
arbitration [citations], our courts also recognize that the right to pursue claims in a judicial forum 
is a substantial right and one not lightly to be deemed waived. [Citations.] Because the parties to 
an arbitration clause surrender this substantial right, the general policy favoring arbitration 
cannot replace an agreement to arbitrate.’  [Citations.]”  (Benaroya v. Willis (2018) 23 
Cal.App.5th 462, 468-69.) 
 
“It is well settled that a court may not compel arbitration until it has resolved ‘the question of the 
very existence’ of the contract embodying the arbitration clause.”  (Specht v. Netscape 
Communs. Corp. (2d Cir. 2002) 306 F.3d 17, 26.)  “‘Arbitration is a matter of contract and a 
party cannot be required to submit to arbitration any dispute which he has not agreed so to 
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submit.’ [Citation.]”  (Ibid.)  In deciding whether the parties agreed to arbitrate, the courts 
generally apply state-law principles to the issue of contract formation. 
 
Defendants indicate a willingness to apply California law, despite the choice of law provision in 
the contract.  “In California, ‘[g]eneral principles of contract law determine whether the parties 
have entered a binding agreement to arbitrate.’  [Citations.]’”  (Pinnacle Museum Tower Assn. v. 
Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 236.)  
 
“To form a valid contract there must be a meeting of the minds, i.e., mutual assent.”  (Moritz v. 
Universal City Studios LLC (2020) 54 Cal.App.5th 238, 246.)  Here, plaintiff argues there was no 
mutual assent because plaintiff barely spoke English at the time and no translation was 
provided.  Plaintiff’s declaration states he never studied English in school and “his first 
classroom education to English came after he started to work for Alphabit and Defendants.”  
(Safin Decl., ¶ 8.)  
 
Plaintiff’s carefully worded declaration says he had no formal education in English.  It does not 
say, however, that he was not functionally conversant in English.  He had been living in the 
United States for a year at the time.  Further, defendant presents uncontradicted evidence that 
plaintiff could in fact speak, write, and understand English, and that no translation was required.  
Moreover, plaintiff’s wife, who also worked for defendant, was present when the offer letter was 
presented.  She spoke and understood English as well.  Plaintiff was also given time to consult 
with a lawyer.  Plaintiff indicated he had been a lawyer in Russia.  (Ganapavarapu Decl., 3.)  
Plaintiff has not submitted sufficient evidence to convince the Court he did read or understand 
English well enough to assent to the contract. 
 
And notably, plaintiff does not dispute that he signed the Agreement, and he does not seek to 
invalidate the Agreement in its entirety – just the part of it he doesn’t like.  “Ordinarily one who 
signs an instrument which on its face is a contract is deemed to assent to all its terms.”  (Marin 
Storage & Trucking, Inc. v. Benco Contracting & Engineering, Inc. (2001) 89 Cal.App.4th 1042, 
1049.)  
 
Plaintiff alternatively argues that the Agreement was superseded by the Employee Handbook 
subsequently issued to him when defendants changed plaintiff’s employer from Alphabit 
Technologies to Ravig, Inc.  Plaintiff’s Opposition says that the Handbook stated it “supersedes 
all prior agreements, understandings, and representations concerning [his] employment with 
RAVIG, Inc.”  But the Handbook actually says no such thing.  Plaintiff attaches a copy of the 
referenced language as Exhibit 2 to the Declaration of Safin.  It actually states, “This handbook 
summarizes the policies and practices in effect as that time of publication.  This handbook 
supersedes all previously issued handbooks and any policy or benefit statements or 
memoranda that are inconsistent with the policies described here.”  (Emphasis added.)  That is 
not a negation of plaintiff’s employment Agreement as a whole.  And plaintiff points to nothing in 
the Handbook that would be “inconsistent with the policies described” in the Handbook. 
 
Although the copy provided to the Court is in extremely small type-face, the Court could make 
out the preceding paragraph that states, “This employee handbook is intended to explain the 
terms and conditions of employment of all full- and part-time employees and supervisors. 
Written employment contracts between RAVIG, INC. and some employees may supersede 
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some of the provisions of this handbook.”  Thus, if anything supersedes anything here, it may be 
the Agreement that supersedes the Handbook. 
 
The Arbitration Agreement is Enforceable  
 
Plaintiff argues that even if an agreement to arbitrate exists, it is not enforceable.  “The party 
resisting arbitration bears the burden of proving unconscionability.  (Pinnacle Museum Tower 
Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 247.)  
“Unconscionability ‘refers to an absence of meaningful choice on the part of one of the parties 
together with contract terms which are unreasonably favorable to the other party.’  [Citation.]”  
(Baxter v. Genworth North America Corp. (2017) 16 Cal.App.5th 713, 721, internal quotation 
marks omitted.)  “Both procedural and substantive unconscionability must be present for a court 
to refuse to enforce a contract, although they need not be present in the same degree.”  (Baxter 
v. Genworth North America Corp. (2017) 16 Cal.App.5th 713, 721.)    
 

A. Procedural Unconscionability  
 

“Procedural unconscionability ‘concerns the manner in which the contract was negotiated and 
the circumstances of the parties at that time.’  [Citation.]”  (Ferguson v. Countrywide Credit 
Indus. (9th Cir. 2002) 298 F.3d 778, 783.)  “‘The procedural element focuses on two factors: 
'oppression' and 'surprise.' [Citations.] 'Oppression' arises from an inequality of bargaining 
power which results in no real negotiation and 'an absence of meaningful choice.'  [Citations.] 
(Stirlen v. Supercuts, Inc. (1997) 51 Cal.App.4th 1519, 1532.)   
 
“The circumstances relevant to establishing oppression include, but are not limited to (1) the 
amount of time the party is given to consider the proposed contract; (2) the amount and type of 
pressure exerted on the party to sign the proposed contract; (3) the length of the proposed 
contract and the length and complexity of the challenged provision; (4) the education and 
experience of the party; and (5) whether the party's re view of the proposed contract was aided 
by an attorney.” (Grand Prospect Partners, L.P. v. Ross Dress for Less, Inc. (2015) 232 
Cal.App.4th 1332, 1348.) 
 
“‘Surprise’ involves the extent to which the supposedly agreed-upon terms of the bargain are 
hidden in the prolix printed form drafted by the party seeking to enforce the disputed terms.’ 
[Citations.]”  (Stirlen, 51 Cal.App.4th at 1532.)   
 
Plaintiff’s two leading arguments about procedural unconscionability are familiar ones in cases 
of this kind:  first, the undisputed fact that this was an adhesion contract (that is, plaintiff was 
required to agree to it as a condition of employment), and second, the fact that no copy of the 
AAA rules was provided.  Those exact two criticisms were made in the Supreme Court’s most 
recent decision concerning unconscionability in employer-employee arbitration agreements.  
(Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1246.)  The Supreme Court acknowledged 
that any employer-employee adhesion contract contains at least a minimum degree of 
procedural unconscionability.  But the court was distinctly unimpressed with the two points 
raised there (and here) as showing any very serious degree of procedural unconscionability, in 
the absence of any indication that the employer had snuck some hidden and objectionable 
feature past the employee by not attaching the arbitration rules.  Here, as in Baltazar, plaintiff 
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does not assert that there is anything in particular wrong with the AAA rules, and he makes no 
other convincing argument distinguishing Baltazar. 

Further, plaintiff misrepresents the record in his argument about the AAA rules.  He says that 
the arbitration agreement included only an elliptical reference to “the arbitration rules set forth in 
American Arbitration”, neither explaining that that meant the American Arbitration Association, 
nor specifying which of its numerous sets of rules would apply.  But plaintiff simply ignores that 
the second following paragraph referred quite explicitly to the AAA by name, and to its “national 
rules for the resolution of employment disputes”. 

Plaintiff seeks to enhance his procedural unconscionability case by asserting that he really 
needed this job to support his family.  The Court is unimpressed.  If the facts were that the 
employer were seeking to hire away a unique high-powered executive as its CEO, that might 
indeed cut against unconscionability.  But the converse does not follow convincingly.  If an 
employer is otherwise legally entitled to insist on an arbitration clause as a mandatory term of 
employment, it does not lose that right anytime the employee really wants or needs the job. 

In short, it is uncontested that this arbitration contract featured some elements of procedural 
adhesion, because it was an adhesion employment contract – as most employment contracts 
with substantial corporations are.  And yet the Courts often enforce arbitration provisions in such 
contracts, when there is nothing unusually unconscionable in the procedures used, and where 
there is little or no substantive unconscionability.  That is true here.  “Although procedural 
unconscionability alone does not invalidate a contract, its existence requires courts to closely 
scrutinize the substantive terms ‘to ensure they are not manifestly unfair or one-sided.’ 
[Citation.]” (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 130.)  “‘The ultimate issue in every case is 
whether the terms of the contract are sufficiently unfair, in view of all relevant circumstances, 
that a court should withhold enforcement.’  [Citation.]”  (Baltazar, 62 Cal.4th at 1245.) 
 

B. Substantive Unconscionability  
 

“‘Substantive unconscionability’ focuses on the terms of the agreement and whether those terms 
are ‘so one-sided as to “shock the conscience.”’  [Citations.]”  (Kinney v. United HealthCare 
Services, Inc. (1999) 70 Cal.App.4th 1322, 1330.)  “[T]he paramount consideration in assessing 
[substantive] conscionability is mutuality.”  (Nyulassy v. Lockheed Martin Corp. (2004) 120 
Cal.App.4th 1267, 1281.) 
 
Defendants argue the Agreement is valid and enforceable meeting the five minimum 
requirements for the lawful arbitration of a mandatory employment arbitration agreement as 
restated in Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 
102.  “Such an arbitration agreement is lawful if it "(1) provides for neutral arbitrators, (2) 
provides for more than minimal discovery, (3) requires a written award, (4) provides for all of the 
types of relief that would otherwise be available in court, and (5) does not require employees to 
pay either unreasonable costs or any arbitrators' fees or expenses as a condition of access to 
the arbitration forum.” 
 
Plaintiff contends the Agreement contains a number of unconscionable terms.  None stands up 
to scrutiny. 
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 Plaintiff says the Agreement attempts to relegate all representative or collective actions 
to arbitration.  He cites no language purporting to say so, however, and this is not a 
representative or collective action. 
 

 There is no provision for judicial review.  But again he cites nothing in the Agreement 
saying so.  He points only to a provision stating that the arbitrator may decide matters on 
dispositive motions.  But that says nothing one way or the other about what happens 
after the arbitrator decides; it does not purport to displace or negate the very limited 
judicial review of arbitration awards available under the FAA.  (And if plaintiff means that 
he is somehow entitled to more judicial review than the FAA allows, that absence is 
simply inherent in arbitration itself.  Neither the FAA nor California law would allow the 
parties to contract for a greater scope of judicial review outside the statutes, even if they 
wanted to.) 
 

 The arbitration agreement says that the arbitration must take place in Lake Charles, 
Louisiana.  That does seem one-sided and oppressive.  Apparently recognizing so, 
however, Ravig waives the provision, asks that it be severed, and agrees to arbitration in 
California under California law.  Ravig would do well to remove this provision from its 
documents altogether in the future.  But the Court agrees that the provision is readily 
severable. 

 

 Plaintiff argues that the agreement imposes obligations to indemnify defendants.  Where 
does it do that?  The Court sees no such provision. 
 

 The agreement requires Plaintiff to submit to personal jurisdiction in Delaware and be 
governed by the laws of the State of Delaware.  The first part of that provision is curious, 
given that the arbitration is supposed to proceed in Louisiana.  The second appears to 
be a choice-of-law provision independent of arbitrability as such.  In any event, as with 
the venue provision, Ravig waives these provisions and agrees to proceed in California 
under California law. 
 

 The agreement attempts to bind plaintiff to arbitrate against third parties.  But the only 
“third party” involved here is a successor employer, which would itself be obligated to 
arbitrate if plaintiff so chose.  There is no structural reason why an arbitration agreement 
cannot include related disputes with related parties.  Absent something more, that is not 
an unfair or unconscionable provision. 
 

 The agreement states that the arbitrator shall award attorney’s fees and costs to the 
prevailing parties.  But that is simply a prevailing-party fee clause, independent of 
arbitrability, that could just as well be presented in an employment contract with no 
arbitration provision.  As such, it would be enforceable under Civil Code § 1717.  Plaintiff 
argues it is unconscionable because plaintiff could be responsible for defendants’ fees, 
even if defendants only prevail on one claim and plaintiff prevails on ten claims.  That 
would be contrary to the usual application of contractual prevailing-party fee clauses, 
however, and nothing in the provision purports to negate or alter the application of such 
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general principles of contract law.  In other words, as far as fees go, plaintiff will get the 
same result in arbitration that he would have gotten under the same fees clause in court. 

 
In short, the Court agrees with Defendants.  This arbitration provision passes muster under the 
Armendariz factors, and plaintiff identifies nothing convincing to change that result.  The 
Agreement is not so one-sided as to shock the conscience.  Both parties are to submit disputes 
to arbitration.  There is a neutral arbitrator, whose decision must be in writing. There is no 
limitation on discovery.  It provides for administration under the American Arbitration Association 
Rules and the arbitrator has the power to award any remedies available under the law.  
Defendants shall pay cost, except the initial filing fee of $125. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

12.  TIME:  9:00   CASE#: MSN18-2559 
CASE NAME: RE 10 BIG BEND CT OAKLEY CA 94 
HEARING ON MOTION TO/FOR DISTRIBUTION OF SURPLUS FUNDS FILED BY 
STEPHANIE BATES 
* TENTATIVE RULING: * 
 
The motion of Stephanie Bates for distribution of surplus funds is granted.  The funds being 
held by the Court will be distributed to her. 

 

 13.  TIME:  9:01   CASE#: MSC20-00710 
CASE NAME: GARCIA VS ALLIED WASTE SYSTEMS  
HEARING ON DEMURRER TO COMPLAINT OF GARCIA FILED BY ARTURO MEJIA 
* TENTATIVE RULING: * 
 
Defendant Arturo Mejia demurs to the only two causes of action asserted against him in the 

complaint, the ninth (defamation) and the tenth (false light).  The demurrer is sustained with 

leave to amend.  Plaintiff may file and serve a first amended complaint by November 20.  If 

plaintiff elects not to do so, Mejia may present a separate judgment. 

Plaintiff sues Mejia for defamation and false light based on statements allegedly made by Mejia.  

Plaintiff alleges that Mejia falsely published verbal and written statements that customers, 

employees and supervisors complained about plaintiff’s poor performance and that plaintiff was 

terminated for poor performance.  (Comp. ¶64.)  Plaintiff alleges that defendants published 

these statements to their own employees and to third parties.  (Comp. ¶65.)  The false light 

claim is based on similar allegations.  

Defamation 
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Mejia raises a number of arguments against the defamation claim, most of which fail at the 

pleading stage.  However, the Court does agree that the count is insufficient in identifying the 

persons to whom the alleged defamations were spoken. 

“The tort of defamation ‘involves (a) a publication that is (b) false, (c) defamatory, and 

(d) unprivileged, and that (e) has a natural tendency to injure or that causes special damage.’  

(5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 529, p. 782, citing Civ. Code, §§ 45-

46 and cases.)”  (Taus v. Loftus (2007) 40 Cal.4th 683, 720.)  

Mejia argues that the allegations against him do not include any specific statements, at least in 

the sense that plaintiff alleges any actual words or quotes attributed to Mejia.  But at the 

pleading stage, it is sufficient to identify the content of the defamations without repeating word 

for word.  The complaint alleges that Mejia told others that there were complaints about 

Plaintiff’s work performance and his employment was terminated for poor performance.  (Comp. 

¶64.)  These allegations are sufficient. Plaintiff is not required to allege the exact words for this 

claim, as “slander can be charged by alleging the substance of the defamatory statement.”  

(Okun v. Superior Court (1981) 29 Cal.3d 442, 458.)  Mejia’s reliance on Witkin is misplaced. 

Witkin does not discuss Okun and instead focuses on cases decided decades before Okun.  

(5 Witkin Cal. Proc. Plead. § 739.) 

The Court does agree, however, that Mejia is entitled to better pleading notice as to the persons 

to whom the defamatory statements were made.  The complaint alleges only that he made 

statements to employees and third parties.  (Comp. ¶ 65.)  That is not sufficient to put Mejia on 

notice of the claim against him.  It is not a convincing answer that Mejia, having made the 

statements, is already aware of to whom he made them.  Mejia may well deny making any such 

statements at all, and he is entitled to know to whom plaintiff accuses him of making them, so 

that he can interview and take discovery from those persons.  Conversely, if plaintiff himself is 

not now in a position to identify even a single person (by name or otherwise) to whom such a 

defamatory statement was made, one must wonder whether he has a good-faith basis for 

alleging such a claim at all.  If discovery turns up the recipients plaintiff does not have now, he 

can amend accordingly. 

Mejia also argues that the statements about plaintiff’s work are statements of opinion, not fact.  

“Although statements of fact may be actionable as libel, statements of opinion are 

constitutionally protected.”  (McGarry v. University of San Diego (2007) 154 Cal.App.4th 97, 

112.)  The argument is not well taken.  To say that plaintiff’s work was poor may be a non-

actionable statement of opinion.  But to say that customers complained about plaintiff’s poor 

work, or that plaintiff was fired for poor work as opposed to some other ground, are statements 

of fact, not of opinion.  Plaintiff has alleged such statements. 

And finally, Mejia argues that the statements are covered by the common interest privilege, Civil 

Code § 47(c).  “‘A privileged publication ... is one made ... In a communication, without malice, 

to a person interested therein, (1) by one who is also interested ....’  This qualified privilege may 

exist where the communicator and recipient have a common interest and the communication is 
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reasonably calculated to further that interest.  [Citation.]”  (Kelly v. General Telephone Co. 

(1982) 136 Cal.App.3d 278, 285.)  “Malice necessary to prevent application of the qualified 

privilege may be alleged by pleading that the publication was motivated by hatred or ill will 

toward the plaintiff.”  (Ibid.)  

This defense may turn out to have more bite at a later stage, but it cannot support demurrer, for 

two reasons.  First, while communications made to management and co-workers may arguably 

be privileged, Mejia argues no basis on which the privilege would also apply to statements made 

to customers or other third parties, and no such basis is evident from the allegations of the 

complaint.  And second, plaintiff alleges that the statements were “published in a manner 

equaling malice… since the publications… were made with hatred, ill will and an intent to vex, 

harass, annoy, and injure Plaintiff….”  (Comp. ¶68.)  These allegations sufficiently allege malice 

and thus, on demurrer, the common interest privilege does not bar this claim.  

False Light 

Plaintiff’s false light count appears to be nothing more than a re-captioning of his defamation 

count.  It relies on exactly the same alleged communications, which (if made and if false) would 

be directly defamatory.  The false-light tort, by contrast, is intended to reach statements that are 

not defamatory on their face (and may indeed be literally true), but that without context or 

explanation may cast a false light on the target.  Moreover, “In order to be actionable, the false 

light in which the plaintiff is placed must be highly offensive to a reasonable person.”  (Fellows v. 

Nat'l Enquirer (1986) 42 Cal.3d 234, 238.)  An example might be a true statement that someone 

was seen leaving a house of prostitution, without explaining that the target was an EMT 

responding to a medical call. 

Here, the alleged false-light statements suffer the same problem as in the defamation count, 

that they insufficiently identify the person(s) to whom the statements were allegedly made. 

Mejia further argues that the statements attributed to him are not sufficiently “highly offensive” to 

support this tort.  That may be a topic for further development later, but at the pleading juncture 

the Court does not see a basis that some degree of “offensiveness” is required over and above 

what is necessary to be defamatory.  Witkin describes the relationship of the two torts: 

The Restatement describes the relationship of false light invasion of privacy to 

defamation as follows: "In many cases to which the rule stated here applies, the 

publicity given to the plaintiff is defamatory, so that he would have an action for 

libel or slander. ... In such a case the action for invasion of privacy will afford an 

alternative or additional remedy, and the plaintiff can proceed upon either theory, 

or both, although he can have but one recovery for a single instance of publicity."  

However, it is not necessary that the plaintiff be defamed: "It is enough that he is 

given unreasonable and highly objectionable publicity that attributes to him 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/30/20 

 
 

- 28 - 

characteristics, conduct or beliefs that are false, and so is placed before the 

public in a false position."  (Rest.2d, Torts § 625E, Comment b.) 

5 Witkin, Summary of California Law, Torts § 781 (2020).  Thus, the difference is not that the 

false light tort requires more offensiveness, but that it can apply even to literally true statements.  

A plaintiff may plead both theories in the alternative to cover both bases. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

 


